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Good morning everybody.  I don’t have a very long opening presentation.  I’m  really looking 
forward to the dialogue.  Just a couple of bits of context.  I guess it seemed like it made sense, 
since I’m going first.  One is that this storm [over the operation of the WTO dispute settlement 
system] has been brewing for a long time.  And while the specific tactics that are being deployed 
might surprise some observers, the depth of feeling underneath those tactics cannot surprise 
anyone.   

The Roots of Dissatisfaction 
The dissatisfaction with the dispute settlement system is a sort of a bundle of items, not all of 
which directly involve the Appellate Body.  We get sued too much.  We get sued over measures 
that have no effect on trade, and this has been a misuse of the system that is tolerated by the 
system’s silly rules. We get criticized for our handling of adverse decisions, even though our 
compliance record is excellent.  We get criticized when we bring a dispute unless it is against 
one of the world’s dozen or so richest countries.  The private parties who care most about a 
case’s outcome cannot be present during the hearings, which they, therefore, experience as 
something of a star chamber.  But, by far, the biggest item is that when on defense, we lose cases 
and claims we shouldn’t lose.   

I’m pretty sure—I used to track this every year, but I’m pretty sure that that has happened in 
every single year of the WTO’s existence.  While some of the measures faulted had limited 
significance, others involve fundamental sovereign prerogatives: how we raise money, how we 
spend money, how we regulate in the public interest.   

WTO Dispute Settlement & U.S. Law 
A little bit more context, because of course every defendant, virtually every defendant, loses in 
Geneva.  None of them enjoys it.  But I tried to think about what might make this extra sharp for 
the United States, and I have just a couple of suggestions in that category.  One is sort of the 
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whole system that we have for complying with trade agreement obligations, which is sort of 
enshrined in TPA and is based on these implementing bills, where we do our implementation up 
front – Right? During the period between when an agreement is signed and when it enters into 
force, we do an implementing bill. The implementing bill contains, by our lights, everything that 
is needed to ensure that with time we comply with the agreements that we have taken on.  And 
when an implementing bill goes to the Congress, it goes bearing a certification from the 
Executive Branch, saying this is all we need to do.   

Right.  So later on, when that piece of legislative work is bullet ridden, it seems wrong if indeed 
we have done what we needed to do and then later on decisions come out and say, “Well, you 
forgot this and you forgot that and you left this in your law when you needed to repeal it,” and so 
forth and so on.  Then it naturally, very naturally, feels like it’s not based on enforcement of 
obligations but [on] expansion and creation of obligations.  And so it’s bundled up with this 
whole idea we have about up-front implementation.   

And then, I think, secondly – and this is more of what you might call a plumbing issue – they 
system works in a way that does not line up with our notions of civics.  You have the same 
secretariat officials who are servicing the legislative function, which is in this case is the 
negotiating function, and the  dispute function.  You have hearings in closed rooms.  You have 
panelists who too frequently are incumbent officials of member governments, and we indulge the 
fiction that they can serve independently and individually.  That is a fiction.  

The Biggest Grievance 
So, those, I think, are all part of the context, but the biggest grievance is not the plumbing; it’s 
the results.  Obligations are expanded.  Behavior that we never promised to refrain from is 
faulted.  Measures that shouldn’t even be challengeable are challenged, and they’re challenged 
successfully.  

A Plaintiff’s Court 
You hear that the WTO is a plaintiff’s court.  Just a word about that.  My view is that participants 
in this system: the panelists, the Secretariat staff, and the Appellate Body members have 
something that’s very natural and understandable, which is a pro-WTO bias, which then becomes 
a pro-complainant bias.  Just a word on that.  The pro-WTO bias is obvious.  This is a group of 
people who make their living, either working for, or in jobs that only exist because of, the WTO.  
They believe in multilateralism and the contribution that it’s made to economic welfare. They 
believe in the WTO enterprise.   They want to see it become more important over time.  They 
want it to have the biggest possible footprint, and they want to see the coverage of its rules be as 
comprehensive as possible. Fair enough.   

How does that become a pro-complainant bias?  Well, it doesn’t take much imagination.  The 
folks involved in this system have a negative view, an instinctively negative view, of the idea of 
gaps within which members can do what they please.  It’s distressing to them that there might 
not be a WTO rule or obligations on a particular point, especially if the behavior that’s being 
complained of is behavior that they find to be distasteful in some way.  And so they are prepared 
to strain to find a rule to apply to such behavior.  By finding obligations which they can enforce, 
they can expand the franchise of the WTO itself.  This pulls them away from the default rule 
that, what sovereign states have not promised to refrain from doing they cannot be faulted for 
doing.   
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So, the protagonists in this system often forget to ask themselves whether the defending member 
specifically promised not to do the thing about which the complaining member is complaining.  

So, that’s the pro-complainant bias, as I see it.  A pro-complainant bias could be a good thing, 
depending on which side you think you bread is buttered on.  There are some people who 
insist—and usually this is just a matter of principle and without any kind of careful analysis of 
the economics and the trade flows involved—they insist that the losses that we experience on 
defense are fully offset by the wins that we get on offense in dispute settlement.  And there are 
some who see losing on defense as its own reward: a virtue in its own right because it helps us to 
get rid of elements or our trade and regulatory regimes that are retrograde and that would be 
purged anyway if we just had more enlightened politics in the United States.  

Among the many problems with this viewpoint is its blinkered, short-term focus.  A run-away 
dispute settlement system complicates—maybe even totally blocks—ongoing progress at the 
negotiating table.  And I would suggest that anyone who doesn’t see a link between what’s been 
happening in dispute settlement since 1995 and what’s been happening at the negotiating table, 
the paucity of negotiating outcomes during that same period, isn’t looking very closely.   

The Appellate Body: A Lightning Rod 
Okay, finally to the Appellate Body.  Better late than never.  It’s a lightning rod.  Right now, it’s 
a lightning rod.  Why?  Well, for one thing it owns a lot of the most adventuresome decisions 
faulting U.S. measures.  For another, it unapologetically claims to have gap filling authority.  
This claim, which the Appellate Body and its members base on the Vienna Convention on the 
Law of Treaties and on certain cross-references to the Vienna Convention in the WTO 
agreements has exactly zero public acceptance in the United States.   

And the WTO’s most articulate champions and defenders in this country don’t defend it even in 
private.  And, of course, the absence of gap filling authority was an important part of the basis on 
which the U.S. Congress agreed to implement the Uruguay Round results.   

Third, the Appellate Body has a continued existence.  So panels produce disappointing rulings, 
and then they disband.  Gripes aimed at individual panelists can persist for a little while, but 
those fade in time as well.  The Dispute Settlement Body doesn’t settle very well as a target of 
outrage, although the views articulated at its meetings are sometimes sharply worded.  I’ve just 
been looking through Terry’s compendium here.  Certainly all of you ought to take a look at that. 
It’s really quite something.  I think just the U.S. input.  That leaves only the WTO Secretariat and 
the Appellate Body and the Secretariat as potential lightning rods, and the Secretariat does too 
many other things, and its role in dispute settlement is too poorly understood for it to win out in 
that competition.  So the Appellate Body gets to be the lightning rod. 

And then, fourth, the continued operation of the Appellate Body depends on appointments and 
reappointments, which, in turn, require consensus.  So it is the location of a point of leverage in 
regard to broader set of dispute related concerns that have been unwisely ignored and allowed to 
fester for more than two decades.   

I am not here to defend the specific tactics of the Trump Administration on restocking the 
Appellate Body.  So far, those tactics are not producing noticeable results or reforms.  I do 
believe the underlying grievance is legitimate, and I glad to see the U.S. Government elevating 
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that grievance forcefully at long last.  And I would just close by noting that the U.S. Government 
is doing so within the rules by declining to join in a consensus, where the WTO’s rules require 
consensus.  There are other tactics the United States Government could use and might use that 
would be more fairly characterized as lawless.  Hopefully, solutions will be found and systemic 
changes put in place that will make anything like that unnecessary.  Thank you very much.   

-gbd- 


