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Thank you.  Good morning everybody.  I should begin by saying that I speak 
exclusively in my personal capacity.  I was a lawyer in the Secretariat staff of 
the WTO of the Appellate Body, for six years, and I currently litigate before that 
body on behalf of various sovereigns.  But I am speaking here only in my 
personal capacity.   

So I thought I would volunteer a bit of a counterpoint and really talk about 
three issues this morning.  So, first, how did we get here?  How did we really 
get here that the United States has to take such extreme measures against a 
system it created for the benefit of its own private sector in terms of market 
access opportunities.  Where are we now—the most recent word from Geneva 
following some of what happened in Buenos Aires last week?  And, finally, 
where do we go from here?  What are the prospects of actually getting 
something out of what’s going on at the moment in Geneva?  

How Did We Get Here? 
So, beginning with the first point, how did we get here?  So the U.S. has a long, 
long and storied history with the Appellate Body that is known to everybody in 
the room and also in Geneva.  But I’d like to focus right now on one specific 
issue, which is the question of the reappointment of Appellate Body Members.  
This all began really when the United States began to fail to reappoint its own 
member.  So you will remember that Jim Bacchus, the original Appellate Body 

http://www.gbdinc.org/wp-content/uploads/2017/12/C245-Pablo-Bentes-Remarks-12-20-2017.mp3


2 
 

member, one of what we in Geneva call the founding fathers, and by all means 
the generation that actually established the system.  And, ironically, the most 
judicially activist generation, I would submit, ever, ever.  Widely accepted.  
Widely recognized as legitimate.   

From Janow to Chang 
Jim Bacchus served for two terms, and since then, since then, the U.S. has 
adopted a policy of essentially not renewing its own Appellate Body member.  
So it began with Merit Janow 

[JENNIFER HILLMAN: I would only correct, only not renewing the women.  All 
of the men have been renewed.] 

And then Jennifer Hillman.  I worked with both of them in the Appellate Body.  
You know what happens when you sack your own Appellate Body Member only 
after four years?  By the time that Appellate Body Member is at the apex, at the 
top of its game and it’s really able to influence everybody in the room, she 
leaves and somebody else brand-new starts from scratch.  And takes another 
two years of learning curve.  So, I’d say the sacking of U.S. Appellate Body 
members was a strategic mistake.  And it was just by virtue of the outcome of, I 
would suggest, a single case.  Everybody knows what I’m talking about.  Yes, 
the famous zeroing cases.  That’s the reason why the United States decided 
essentially to not reappoint highly competent, highly influential U.S. Appellate 
Body Members at the time when they were at the top of their game and really 
able to influence all of the members in the court or in the Body.   

Then, we had a situation when Peter Van den Bossche was about to be 
reappointed, the United States requested consultation, interviews with Peter 
Van den Bossche, one-on-one interviews with Peter Van den Bossche before 
deciding whether or not to reappoint him.   

Peter Van den Bossche is a widely recognized academic. It’s the European in 
the Appellate Body, currently serving, whose term is about to expire – or 
expired last week, right?  Expired last week.  So, Peter Van den Bossche said, 
well, I’m not going to consult bilaterally with the U.S. about specific cases.  And 
then a decision was made informally that, if there were to be any consultations, 
it should have been with a broader group of members, not only the United 
States.  So you had the most frequent users of the Appellate Body coming in: 
Brazil, EU, U.S., China, Korea, Japan, and then consulting with Peter prior to 
his reappointment, which finally went through.   

 
The next step in this level of aggression in terms of reappointments was really 
the vetoing of the reappointment of Seung Wha Chang. Seung Wha Chang’s 
reappointment was blocked by the United States—still under the Obama 



3 
 

Administration—by virtue of what Terry was alluding to—the alleged overreach 
in some of the disputes in which he had been involved.   

Overreach: Irony in the Argentine Financial Services Case 
Now, is there any legitimacy to that concern?  So, let me give you one example 
about how this criticism is overblown for internal consumption.  One of the 
cases the United States was so concerned about—and Terry alluded to the case 
that was almost three-quarters obiter [dicta], the case called Argentina 
Financial Services, a dispute between Panama and Argentina about taxation 
of—essentially tax havens:  a distinction between tax havens that exchanged 
tax information and those that did not exchange information, consistent with 
the OECD global forum on harmful tax competition.   

One of the issues Argentina raised in that dispute was the prudential carveout 
on financial services.  [This is] huge, hugely important systemic issue for the 
United States.  And the obiter the United States now is so concerned about was 
really at the behest of the United States during the hearing.  Appellate Body, 
we want you to address this because we are concerned that the interpretation 
that Panama is advancing is going to excessively narrow the United States’ 
right to resort to the prudential carveout on financial services in the future.  
How do I know this?  I was in the room.  I was the lawyer for Argentina.  And 
guess what?  One day before the hearing we met with USTR to coordinate on 
this.   

So the obiter the U.S. now criticizes saying Seung Wha Chang for doing, 
allegedly Seung Wha Chang for doing, was done at the request of the United 
States.  People don’t appreciate that very often.   

And then, now we moved on.  The United States brokered the deal to reappoint 
another Korean delegate, and now that Korean suddenly resigned to go 
renegotiate Korus with the U.S.  So the 90-day rule debacle was really kind of a 
U.S. creation, or at least the reappointment, was kind of a U.S. creation.  Their 
candidate came in and then resigned because the Trump Administration came 
in and wanted to renegotiate Korus.  And he didn’t give that 90-days’ notice, 
which, I agree with Terry, was a mistake.   

Does that mean now we move further to a different level of aggression, which is 
the United States, essentially, deciding to block any further reappointment to 
the Appellate Body until its systemic concerns are addressed?  And we heard 
from Terry what these concerns are. 

Overreach in a few decisions.  That is a very common criticism, and I think 
people who are advocating that position are really reading different Appellate 
Body reports than the ones that are coming out.  … I could list here a number 
of instances in which the Appellate Body, in U.S. cases, exercised extreme, 
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extreme restraint.  For example, there is a case called Argentina Sunset 
Reviews.  Argentina challenged a practice.   Argentina brought in 170-plus  
determinations that were exactly the same, identical, and the Appellate Body 
failed to find a practice that could be challenged by Argentina. 

There is a case against the GPX legislation, moved by China, that even though 
the Appellate Body agreed with China, it did not complete the legal analysis 
and did not take a position on the meaning of U.S. municipal law. So there are 
decisions going every way, and the notion that the Appellate Body is somehow 
biased… 

Another example.  Very recently the U.S. won a gigantic dispute against the 
Europeans on subsidies to aircraft.  The Appellate Body gave a clean bill of 
health for Washington State’s tax deductions that are so central to Boeing’s 
business plans, finding no violation, despite what John just said is a pro-
complainant bias.  So, the U.S. won as a defendant before the Appellate Body 
on an issue that was crucial for its aircraft industry.     

Some Legitimate Concerns 
So we have to look closer, I think, for a more nuanced view about whether or 
not some of these concerns are justified.  That is to say, however, some of these 
concerns are indeed justified, and I think the use, as Terry was suggesting, of 
Rule 15 to effectively extend the mandate of Appellate Body Members beyond 
say a year or so, rather than a few months, is one valid, I think, criticism.   

Another valid criticism, of course, is the departure of the 90-day rule without 
consultation from [WTO] members.  Before, the Appellate Body, when Jennifer 
and I were working in the Appellate Body, 90-95 percent of the disputes, of the 
appeals were issued in 90 days.  And the cases that weren’t issued in 90 days, 
actually the parties agreed to extend because the dispute was too large to be 
issued in 90 days, things like Airbus-Boeing, continued suspension in 
hormones.  Those were sort of the only cases that exceeded the 90 days.  Very 
vast and complex appeals.   

The AB in 2015 or -14 decided that it had the authority to go beyond 90 days 
without consulting the members, and that was incorrect.  I think that criticism, 
of course, is justified.  So there are things that are legitimate.  And there are 
concerns that should be addressed.  

Next Steps, Some Proposals 
Now let’s talk about how do we go forward.  Most of what we hear in Geneva 
about what the systemic concerns of the United States are really relate to the 
outcome of cases.  And I would submit to you that no one, no one—the U.S. the 
EU, no member, or the Secretariat—no one can really control the outcome of 
cases.  It is in the nature of the rules based system.  And bar what Terry 
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suggested, going back to the GATT years, which is something I would submit to 
you no one in Geneva wants, perhaps with the exception of the U.S., there is 
really no way of introducing member control of decisions.   

So, what happens next?  You begin to see a number of proposal on the table 
that actually would preserve some Appellate Body functions, some Appellate 
Body activity beyond 2019, without the United States: be it either through the 
application of Article 25 of the DSU, which is a provision to talk about 
arbitration.  So, using arbitration under Article 25 and agreeing to use Article 
25 as a vehicle to have an appeal function.  You have proposals to actually 
have a plurilateral.  So now, it’s the new era in the WTO where plurilaterals are 
the way forward.  So there is talk about a plurilateral of the “friends of the 
system,” that would preserve the Appellate Body or an appeal function in some 
sort in the absence of the U.S.  

And then there is even what some call the sort of atomic bomb proposal, which 
is just to go ahead with positive consensus, reappoint Appellate Body members 
using positive consensus, and then moving ahead with the system, which I 
would submit, very hard given the political circumstances.  … 

I would submit to you today that none of these options are attractive from the 
U.S. perspective.  Remember, we heard President Trump saying, one of the 
reasons why the system is unfair to the U.S. is because there aren’t enough 
U.S. judges ruling on U.S. cases.  Well, nationals of parties and even third 
parties cannot serve on panels.  That limitation is not applicable at the 
appellate stage, which means the U.S. member is always present hearing U.S. 
cases.  If its assigned to that division it gets to vote directly on the matter.  It 
it’s not on that division, through the exchange of views, it has the opportunity 
to actually chip in on the decision.  No Appellate Body means no U.S. national 
will ever adjudicate a U.S. case, ever.  The other thing to think about is, will the 
United States forego its ability to actually stop influencing?  Let’s assume these 
proposals to move the system ahead in some form without the U.S. , will the 
U.S. forego the opportunity to actually influence the outcome of cases?  
Expressing its view, influencing the debate?  I don’t think that’s in the U.S. 
interest at all, especially now that the U.S. is moving from beginning to 
challenge trade remedy decisions that are applied as tit-for-tat by other 
players: China, India.  

So, what then would be the best alternative?  I think if the consensus is not 
possible, the U.S. should obtain what, in my opinion, what the WTO can deliver 
without going to the membership.  And there are a number of things that are 
relatively simple that could be accomplished.  One, perhaps a reform of the 
Secretariat, as Terry and John suggested.  That Azevedo can deliver without 
consent by the membership.  Amendment to the working procedures for 
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appellate review, including the so-called rule 15 through which the Appellate 
Body is extending members—yeah, that can be done relatively easy.  So I think 
the U.S. should focus on those outcomes, given the difficulty in actually 
obtaining consensus for a more substantial reform of the DSB.  I will stop here 
and look forward to the Q&A.  Thank you.    

-gbd- 
      


