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I appreciate the opportunity to participate in this colloquium at the Global Business Dialogue.  The Byrd Amendment, or the “Continued Dumping and Subsidy Offset Act,” is a worthy subject of discussion.  This law raises a number of issues.  How the U.S. addresses this law and its repeal could enhance (or reduce) the prospects for success of the Doha Development Agenda of trade negotiations.  

I have been asked to give the perspective of United States consumers and consuming industries on the question of Byrd Amendment repeal.  I serve as counsel to CITAC, which is dealing with this issue from that perspective.  

While the question listed on your program speaks of whether there is an alternative to repeal of Byrd that will comply with America’s WTO obligations, I believe there is a larger question:  whether any alternative to repeal will serve the interests of the American economy and the American people.  I would like to tell you why repeal makes sense for America, as well as the world.

First, the Byrd Amendment is the worst kind of special interest legislation.  It gives a lot of money to a very few corporations.  An astronomer once described the Solar System as “Jupiter plus debris.”  The Byrd Amendment is “Timken plus debris.”  The GAO report issued September 26 indicates that five companies received 46 percent of the funds distributed over the first four years.  The Timken Company and its affiliates received more than a third.  

Recipients get money depending on their size and wealth, not their need, and on whether the particular orders they are interested in have a high collection rate.  This puts a premium on filing cases where imports will continue regardless of the issuance of orders.  High imports are normally accompanied by significant margins.  The extent dumping and subsidy margins is the province of the Commerce Department, which rarely disappoints.

Second, the basic purpose of the Byrd Amendment, to funnel antidumping and countervailing duty collections into the hands of supporters of trade case petitions, is bad policy.  It is not only a violation of WTO agreements; it is also against the interests of all those American businesses, including manufacturers, that do not get the money.  Some 700 corporations have received Byrd Amendment money in four years, of 378,000 manufacturing companies in the United States, a meaning that less than .2 percent are Byrd recipients.  

Antidumping and countervailing duties already offset the economic impact of dumping and subsidies in the market; paying those duties to supporters of petitions is excessive and unfair to American consumers and competitors.  Jim Ramstad (R-MN) called the Byrd Amendment “the ultimate combination of protectionism, corporate welfare and government waste.”

There are several examples to illustrate why the Byrd Amendment is a mistake.  Here are two: First, companies can effectively exempt themselves from antidumping duties by paying them with one hand and getting them back with the other.  Companies like Timken and Ames True Temper can import products subject to antidumping duties from China and other countries, and get refunds of all the duties they have paid, plus the duties others have paid.  Thus, the Byrd Amendment actually subsidizes outsourcing of American manufacturing jobs—as if we needed to subsidize it!

Second, Byrd payments also can distort competition in the U.S. market.  Candles offer an example here: those companies that receive Byrd money have sharply expanded their market share, almost entirely at the expense of other American companies—imports have hardly been affected.  It is a transfer of wealth and market power from domestic companies to domestic companies.

Third, Byrd Amendment payments do not compensate the victims of unfair trade.  While these are loaded terms often designed to inflame passions, the fact is that Byrd Amendment payments bear no relation to the financial harm to companies or workers caused by dumping or foreign subsidies.  Nor can it be called compensation, because the payments have nothing to do with loss.  In fact, nobody has to prove the amount or even the existence of damages to collect.  

Fourth, even if the policy goals were worthwhile, the Byrd Amendment is a fatally flawed method of delivery.  It is without adequate oversight, as confirmed by the GAO report issued in September.  It encourages inflated claims, it provides the most money to companies that need it the least, and it has no provision to encourage that money be spent for useful purposes, be it hurricane relief or job creation or anything else.  

Fifth, finally getting to the point Judge Morris wants me to focus on, the Byrd Amendment’s retention is an obstacle to progress on trade negotiations vital to agriculture, industry and consumers.  Chairman Bill Thomas (R-CA), has noted that the Byrd Amendment violates our WTO obligations, and gives our trading partners a “cheap excuse” for not making concessions in the current Doha negotiations.  For that reason among others, US Trade Representative Rob Portman congratulated the Ways and Means Committee for its vote to repeal the Byrd Amendment last week for doing the “right thing.”  Just yesterday, the Budget Committee beat back another effort to strip Byrd repeal from the Budget reconciliation bill in the House.  These are hard, politically difficult votes.  U.S. manufacturers appreciate the courage these votes signify.

Some argue that the WTO decision condemning the Byrd Amendment constituted “overreaching” by the WTO.  This argument ignores the reasoning of the case and impugns the integrity of the WTO dispute settlement system unjustly.  

The decision held that the Antidumping Agreement means what it says: that remedies provided in that agreement are the exclusive remedies that may be provided against dumping.  The WTO also found (rightly, in my view) that the distribution of dumping duties to petitioners and their supporters was a “specific remedy against dumping” within the meaning of the Agreement.  This decision was entirely consistent with the earlier decision against the 1916 Antidumping Act, which Congress repealed in 2004, three years late.

WTO negotiations—Ambassador Portman commended the passage of Byrd Amendment repeal by the House Ways & Means Committee as “the right thing” to do.  Plainly, Ambassador Portman does not want to put the “legitimization” of the Byrd Amendment on the agenda of the Doha Round.  Nor should anyone else:  first, it is a total non-starter, as Canada, the EU, Mexico, Japan and others have made clear on numerous occasions.  The Byrd Amendment is antithetical to the basic policy of antidumping remedies in the WTO.  They will never agree to change that.  Even if it were not a non-starter, it would require the United States to make major concessions to accomplish the preservation of the Byrd Amendment.  

And, of course, the continued retaliation against US exports by four countries (perhaps soon to be joined by others, including India, Chile and Brazil) provide additional reason to repeal this law as soon as possible.  It’s not worth keeping, ladies and gentlemen.

Thank you.  
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***

SEC. 525. RELIEF FOR CRAWFISH INDUSTRY.

(a)FINDINGS- Congress makes the following findings:

(1) Since September 15, 1997, there has been an antidumping duty order requiring payment of antidumping duties on imports of freshwater crawfish tail meat from the People's Republic of China.

(2) The United States Bureau of Customs and Border Protection is required to collect all customs duties, including antidumping duties, lawfully imposed on imports of merchandise entering the United States. Nevertheless, less than $30,000,000 in antidumping duties on imports of freshwater crawfish tail meat from the People's Republic of China has been collected since 1997, while more than $285,000,000 in antidumping duties are owed but uncollected.

(3) During each of the fiscal years 2002, 2003, and 2004, non-collection of lawful antidumping duties has deprived the affected domestic producers of freshwater crawfish tail meat in Louisiana of approximately $46,187,768 to which they would otherwise have been entitled under the Continued Dumping and Subsidy Offset Act of 2000 (section 754 of the Tariff Act of 1930).

(4) Freshwater crawfish tail meat is produced in the United States only in Louisiana and the domestic product is sold almost exclusively to purchasers within Louisiana.

(5) The United States International Trade Commission has found that over 97 percent of the domestic industry's sales since 2000 have been to purchasers within Louisiana, such as food stores, restaurants, and seafood markets. Since 1999, more than half of the domestic industry's sales has been to local food stores in Louisiana. New Orleans, the State's largest city has accounted for a large portion of the domestic industry's sales.

(6) Hurricane Katrina has damaged or destroyed traditional markets in southern Louisiana on which the domestic industry relies, creating an urgent need among such producers for immediate restitution of amounts required to be collected by the Bureau of Customs and Border Protection and distributed to affected domestic producers of freshwater crawfish tail meat.

(7) Under existing law, payments to affected domestic producers under the Continued Dumping and Subsidy Offset Act of 2000 are limited to the amount of such producers' qualifying expenditures, and all antidumping duties collected beyond that amount are paid into the Treasury to meet the general expenses of the Federal Government. Because the total amount of unpaid antidumping duties on freshwater crawfish tail meat exceeds the domestic industry's qualifying expenditures by more than $200,000,000, full collection of all duties owed will provide a net benefit to United States taxpayers.

(8) All relief provided to the domestic crawfish industry should be fully repaid to the Treasury under existing law upon collection of the unpaid antidumping duties. Accordingly, the relief provided by this section does not increase the burden on United States taxpayers. The provisions of this section ensure that the Bureau of Customs and Border Protection complies in a timely fashion with its preexisting legal obligations.

(9) Payments owed to domestic crawfish processors have been further delayed because of a recent policy change by the Department of Commerce which delays the issuance of liquidation instructions for certain imports of freshwater crawfish tail meat. Reversal of this unwarranted policy change is required in order to provide prompt relief to the domestic crawfish industry.

(b)EMERGENCY RESTITUTION OF AMOUNTS OWED TO AFFECTED DOMESTIC PRODUCERS OF FRESHWATER CRAWFISH TAIL MEAT-

(1) IN GENERAL- The Secretary of the Treasury shall distribute, within 30 days after receiving a request therefor, a pro rata portion of the $46,187,768, to each person that was determined by the Bureau of Customs and Border Protection under the Continued Dumping and Subsidy Offset Act of 2000 to be an affected domestic producer of freshwater crawfish tail meat during fiscal year 2004.

(2) AMOUNT PAYABLE- The Secretary shall distribute to each person making a request under paragraph (1) an amount in the same proportion as such person's share of the total distribution of freshwater crawfish tail meat duties under the Continued Dumping and Subsidy Offset Act of 2000 at the end of fiscal year 2004, as stated in the Continued Dumping and Subsidy Offset Act Annual Report for fiscal Year 2004 (CDSOA FY2004 Annual Report).

(3) REQUEST FOR AMOUNT- A person requesting an amount under this section shall be required to provide only the person's name, address, social security number or taxpayer identification number, and a certification that--

(A) the person is the same person named in the CDSOA FY2004 Annual Report and determined by the Bureau of Customs and Border Protection to have been an affected domestic producer of freshwater crawfish tail meat during fiscal year 2004; and

(B) the total amount of any funds received by such person under this section shall be excluded from the amount claimed as qualifying expenditures in any subsequent certification submitted for the purpose of obtaining a payment under the Continued Dumping and Subsidy Offset Act of 2000.

(c) INCENTIVE FOR IMPROVED ENFORCEMENT AND COLLECTION OF THE ANTIDUMPING DUTY ORDER RELATING TO IMPORTS OF FRESHWATER CRAWFISH TAIL MEAT- Not later than January 15 of each year, the Secretary of the Treasury shall review the amount of duties collected during the preceding fiscal year pursuant to the antidumping duty order issued on September 15, 1997 against imports of freshwater crawfish tail meat from the People's Republic of China. If the Secretary determines that the total amount of antidumping duties collected pursuant to that order is 5 percent or less of the total amount of antidumping duties owed to the United States on liquidations occurring during such preceding fiscal year on entries of merchandise subject to such order--

(1) an amount equal to 15 percent of such duties owed but uncollected during such preceding fiscal year under such order shall be transferred, on or before the last day of the current fiscal year, into the special account established under section 754(e) of the Tariff Act of 1930 with respect to such order; and

(2) the amount transferred into the special account shall be treated, for purposes of section 754 of the Tariff Act of 1930, as duties assessed during the current fiscal year pursuant to such order and shall be excluded from the calculation of whether the total amount of duties collected pursuant to the order is 5 percent or less of the total amount of antidumping duties owed on liquidations occurring during the preceding fiscal year.

(d) TIMELY ISSUANCE OF LIQUIDATION INSTRUCTIONS BY COMMERCE- In any antidumping duty administrative review conducted under section 751 of the Tariff Act of 1930, the Department of Commerce, or such other officer of the United States acting as the administering authority under section 771(1) of such Act, shall, within 30 days after receiving a request for review from an interested party (as defined in section 771(9) (C), (D), (E), (F), or (G) of such Act) issue instructions to the Bureau of Customs and Border Protection for the immediate liquidation and assessment of duties with respect to entries of the subject merchandise that were made during the period covered by the review from any foreign entity without regard to whether that entity was specifically named in the request for the administrative review.

