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Editor’s Letter: A TRADE TRIANGLE
Experience molds the mind and sets the stage for its expectations and perceptions.  If you work in a hospital, you think everyone is sick, and while you’re studying trigonometry everything is a triangle.  At the moment, I am inclined to the less threatening notion of triangles.  Consider, if you will, one made up of the following three quotations, all presented or referred to elsewhere in this issue.  One is from the body of the report The Future of the WTO, one from Richard Cunningham, and the third is from Peter Sutherland’s Preface to the report: 

The Report:  “[N]early five decades after the founding of the GATT, MFN is no longer the rule, it is almost the exception.”

Richard Cunningham: .  “Those people [environmental, health and other NGO advocacy groups]  are unalloyed good guys of the body politic.”

Peter Sutherland: “We have been motivated by a common conviction that the WTO in its creation and substance is one of the greatest achievements in multilateralism and stands as a testimony to the capacity of the world community of nations to undertake substantial obligations and legal responsibilities that foster interdependence.”
If we take a single phrase from each quote, we’ll have an awfully interesting triangle:  from Jackson MFN, from Cunningham, good guys, and from Sutherland, interdependence.  

The line from MFN to good guys is a long history of preferences and “special and differential treatment,” wherein lies at least part of the explanation for the dramatic growth of concessional preferential arrangements over the years.  Certainly the fact that there are now 148 WTO members, most of them developing countries, has a lot to do with it.  It isn’t the whole explanation though.  After all, 12 of the original 23 members – Contracting Parties to the GATT – were developing countries.  There is more to the story. 

Along the way the way, for example, the United States switched from a major critic of the Commonwealth System of Preferences to a major provider of preferences of it s own through programs like GSP (the Generalized System of Preferences), CBI (the Caribbean Basin Initiative), and AGOA, (the African Growth and Opportunity Act.) 

Now preferences and differential treatment are both a fixed part of the North-South bargain and a growing source of tension in the Doha round.  As the South becomes alarmed over the erosion of preferences, the North is expressing fears that a round without concessions – real trade liberalization -- from the South cannot succeed. 

As for the line from good guys to interdependence, it sometimes seems a treacherous blur, like the middle line of curvy road on rainy night.  For the sake of larger goals, usually WTO consensus, developed countries often appear to buy into the notion that poor countries are “good guys” because they are poor and rich countries too can be good guys if they give lots of preference and accept lots of differential treatment for developing countries. Ultimately that brings one to the difficult question:  What kind of interdependence do the 148 WTO members want or imagine possible?  

If it is an interdependence based on permanent preferences, then the WTO better find a way of stopping – no reversing – all the FTA’s and RTA’s from NAFTA to CAFTA to the European Union.  

If it is an interdependence of strong, mutually supportive economies, then the WTO should begin thinking about how to get back to MFN for everyone, of multilaterizing all of those RTA’s.  Ironically, the first steps may be intensive efforts to ensure that current preferences generate real opportunities, but that’s another letter. 

R. K. Morris 
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JOHN JACKSON AND THE SUTHERLAND REPORT

The Future of  the WTO is more than a month old.  The reference, of course is not to the actual and by definition unknowable future of the World Trade Organization but to the report commissioned by the WTO Director General Supachai Panitchpakdi.  That report, released on January 17, was the focus of the GBD-NFTC colloquium on Monday, February 28, with Professor John Jackson and others.

Professor Jackson, America foremost legal scholar and educator on the GATT-WTO, was one of the eight experts who wrote the report, under the leadership of Peter Sutherland, himself a former WTO director-general.  

The report has nine chapters,* each devoted to a major area of concern for the WTO.  Future issues of this Notebook will look at each of those areas, though not necessarily in the order presented in the report.  Here we will simply recall some of the comments made by Jackson and other panelists on Monday. 

FOCUS
The focus of the report is on the WTO as an institution, Jackson said, not the substance of the current Doha round negotiations or any particular dispute.  “We were asked to look at the institutional structure,” he said.  And indeed the report makes a number of recommendations regarding the WTO’s operations (open or closed); its relationship to other entities, from governments to NGOs; and the role of the director-general.
Jackson and the other members of the Consultative Board saw themselves as building on strengths.   Jackson began with the comment that “…the WTO is actually an enormous success.”  Then adding: “Perhaps the biggest success story is the dispute settlement system.”  Indeed, near the end of the program he said, “The criticism of the dispute settlement system …is almost entirely within the Beltway of this city [Washington, DC].”  In the rest of the world, the system is broadly seen as working well, he said. 

As for the broad, positive view of the WTO, Peter Sutherland was even more sweeping in his preface to the report.  He wrote: 

We have been motivated by a common conviction that the WTO in its creation and substance is one of the greatest achievements in multilateralism and stands as a testimony to the capacity of the world community of nations to undertake substantial obligations and legal responsibilities that foster interdependence.
FTA’S

Perhaps no part of the Sutherland report has gotten more press than its sharp criticism of free trade agreements, also known as regional trade arrangements, also known as preferential trade agreements.  “The Board is deeply concerned by the current spread of Preferential Trade Agreements,” to quote from one of the conclusions of the report.  

Elsewhere the authors lamented the erosion of MFN (most favored nation treatment).  Long the bedrock principle of the General Agreement on Tariffs and Trade, MFN can be explained with the phrase, “a concession to one is concession to all.”  The benefits of free trade agreements, however, do not apply to countries that are not parties to them; hence this complaint in the report: “[N]early five decades after the founding of the GATT, MFN is no longer the rule, it is almost the exception.”

On Monday, Jackson spoke in less strident terms.  “My own view is that we could have actually been a little more sympathetic to those FTA’s,” he said.  He acknowledged that FTA’s offer a solution for countries seeking trade liberalization and blocked by a slow-moving or frozen WTO and, further, that FTA’s allow countries to experiment with deeper, more far reaching arrangements than might be possible in an agreement with 148 WTO parties. 

Still, he said, something needs to be done.  “It is important that there be an international discipline for FTA’s.”  He suggested that the trading system, “ought to have something like a TPRM for each” FTA.   TPRM stands for Trade Policy Review Mechanism, which is the WTO’s system for regularly assessing the trade policies of each of its members. 

Anastasia Carayanides, Minister Counsellor at the Australian Embassy, also weighed in on the issue of FTA’s.  It is important, she said, for the WTO to drive towards trade liberalization, and members cannot be expected to tolerate the stagnation that would characterize the global trading system in the absence of FTA’s. 

She went on to say, however, that the WTO rules governing such agreements are not well defined and that the organization needs to address that situation quickly.  It has an opportunity to do so in the context of the “rules” negotiations in the Doha round. 

One difficulty is definitional.  The GATT talks about FTA’s eliminating commercial restrictions on “substantially all trade.”  That phrase, which Carayanides described as both “fluffy” and “abused” needs to be tightened, she said.  In Australia’s view, she said, it should mean that 90-95 of all tariff lines are included in a WTO compliant FTA. Just as important, she said, it should mean that no significant item of commerce between the participating countries can be left out.    

On that score, Carayanides was expressly critical of the United State for excluding sugar from its FTA with Australia.  
NGO’S Etc.
Perhaps it is just as well that Jackson included in his comments on NGO’s – what the report refers to as “the Dialogue with Civil Society” – the reminder that the goal of the report was to stimulate discussion.  Clearly, it is doing that.   The conclusions seem animated at least in part by a desire to enrich that dialogue, and yet they also evince a concern that this is one area where the institution needs to be as mindful of the pitfalls as it is for the arguments for openness and inclusiveness. 

Jackson’s comments too contained a warning.  In discussing the WTO’s relations with NGO’s, he said, “You have to be very cautious about that, because they are not elected, and many of them are single issue.”    Governments on the other hand are in the business of balancing interests.  

Openness 
Jackson, like the report itself, urged the WTO to begin to open up panel proceedings to outside observers.  Currently, the operating assumption is that panel proceedings will be closed.  “We’ve offered a very tentative approach to opening the hearings at the first level,” Jackson said. 

He noted that, at present, the United States always requests that panels be made open, because it is required by law to do so.  The Canadians, he said, have consistently argued in the abstract for more openness but have opposed opening any panel proceeding in which Canada was a party. 

Consensus
If MFN is the WTO’s holy grail for results; consensus is its absolute for process. Jackson categorically rejected the obvious alternative to consensus.  “Voting in the WTO will not work,” he said, and added,  “We think that consensus is very constructive generally.”  The Consultative Board was concerned, however, about the possibility of one party thwarting the will of 147, and they have suggested a change. 

Known as the Luxembourg Compromise from its origins in the evolution of the European Union, the suggestion is that an isolated objector to a WTO proposal “shall only block …consensus if it declares in writing, with reasons included, that the matter is one of vital national interest to it.” (Sutherland Report, page 81). 

Caraynides was not convinced.  She argued a) that consensus is the cornerstone of the organization and should not be tampered with, and b) that the goal of the organization should be to help people come to consensus not to marginalize minority views. 

The Role Of The DG
Implicit in all the report’s recommendations about the role of the DG and in Jackson’s comments on Monday is the notion that, like any other organization, the WTO needs leadership to be effective.  At present, Jackson and his fellow advisers clearly believe that that leadership is not there or at least not there to the extent that it needs to be. 

It is not there in part because the ambassadors who represent the WTO’s 148 members jealously guard their independence – so much so that many have remarked on the frequent disconnect between the views expressed by ministers in capitals and the views expressed by their ambassadors in Geneva.   

Too often, Jackson said, Geneva based ambassadors try to “put down” the WTO director general, rather than assisting him in his efforts to lead.  He recalled one episode a few years back when a previous director general had tried to call a meeting of all of the WTO ambassadors.  A number of  them told him he did not have the authority to call a meeting and that t hey would not come.   He did call the meeting. 

The report contains recommendations designed to redress this imbalance.  It suggests, for example, that the WTO General Council clearly spell out the powers and duties of the Director-General.  The report notes approvingly that the Director-General currently chairs the Trade Negotiating Committee and suggests that he or she should perhaps also chair the General Council.  Currently the chair of the general council is chosen from among the permanent representatives, i.e., the ambassadors from member countries.  
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CUNNINGHAM’S DISSENT
Richard Cunningham of the law firm of Steptoe and Johnson was the panelists at Monday’s colloquium with the broadest criticism of the Sutherland report, especially the chapters dealing with sovereignty, transparency, and the WTO’s relationships with NGO’s or “civil society.”   

This is how he began: 

If you read these chapters, the impression they convey is that a group of report writers here are concerned that the WTO is vulnerable in a particular way. It is vulnerable to those who think that it is too strong, that it has the power to do things that individual nations and interest groups within individual nations can’t control.  And that the way to deal with that primarily is to make concessions to that body of opinion. 

I don’t entirely disagree with the perception, but I disagree with the solution.  It is an exercise,  it seems to me, of making concessions to people who have an opposing view without doing the things that would cultivate the constituency that would you would need to support your view of what the WTO should be.

Seesaw Shift in the 90’s

Until the 1990’s, Cunningham said, the trade debate was carried on by two broad camps: the free traders and the protectionists.  “It was always clear,” he said, “who had the upper hand, which was the respectable side.  It was the free trade … side.  That consensus of public, academic, and indeed political opinion carried the WTO to success after success after success.” 

It wasn’t always clear whether Cunningham’s analysis was global or domestic for the U.S.  That ambiguity may be unimportant, on this issue it may be a distinction without a significant difference.  The Uruguay Round, the creation of the WTO, and the expansion of its jurisdiction into a host of regulatory areas from the environment to food safety has had the effect of changing the political equation for trade, Cunningham said.  

New groups -- environmentalist, health advocacy groups and others –- joined the debate.  These groups were often perceived as “unalloyed good guys” by the public, and they and they often lined up with the protectionists.  The result has been a new political calculus. The challenge for those who favor trade liberalization is compounded by the fact that business groups are less enthusiastic than they used to be, Cunningham said, in part because, for many of them, their major objectives have been achieved.

The result is an increasing tendency in the WTO to shy away from overriding domestic regulations.  That shyness, Cunningham suggested, is itself undermining one of the major promises of the GATT-WTO system, namely, the promise that it could create for global business a reliable and predictable commercial environment.    Though he didn’t use the term “spaghetti bowl,” Cunningham seemed to argue that the trading system has more than one kind of spaghetti bowl to worry about.  There is the Bhagwati spaghetti bowl of bilateral and regional agreements and there is the Cunningham spaghetti bowl of conflicting national regulations that the WTO has been too deferential to confront.

Advice To U.S. Officials

Concerned about the number of W TO cases that the U.S. has lost, Cunningham also had some specific advice for U.S. officials.  Briefly, he  told them to craft their decisions with a view to the fact that  they will be reviewed by WTO panels in the same manner that they now routinely consider the likelihood of domestic challenges before promulgating regulations.  

He also had some advice to U.S. officials dealing with WTO panelist s and members of the Appellate Body.  “We don’t argue them [-- the cases the U.S. has to defend -- ] in the right way,” Cunningham said.   Noting that most panelists come from civil law cultures, Cunningham stressed the importance of defending U.S. positions in terms of the goals of the relevant WTO provisions.  The U.S. doesn’t do that, Cunningham said.  Rather it tends to argue fine points of linguistic reasoning or more broadly to rely on the argument that “a deal is a deal.”  
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quote: nz caucus report
 “Today has been a very, very good day in the U.S.-New Zealand relationship.  Fifty-four members of the caucus, and we picked up a few more today.   …Without much stretch, we’re going to be well over a hundred, and that’s just in the Senate.”







Bill Lane 







February 16, 2005

More specifically, Representative Kolbe said, “…[W]e must work towards a free trade agreement with New Zealand, as New Zealand will help open the door to markets around the world.”
To date 54 of the 435 voting members of the House of Representatives have signed on as members of the caucus. So too have the delegates from Guam and American Samoa, which brings the total to 56. A full list of Caucus Members is available at www.usnzcouncil.org/caucus_membership.htm, on the web site of the United Stated – New Zealand Council.

As for the 100-member U.S. Senate, a number of senators, both Republican and Democrat, have expressed support for a free-trade agreement between the United States and New Zealand, but they have not yet formed a caucus. Bill Lane was kidding about that number.  
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