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The Development Dilemma

The October 6 issue of this Notebook talked about obstacles likely to confront the “Doha Development Agenda Agreements Act of 2007.”  One GBD Member who wrote in reply said, “I would predict that any WTO implementing legislation will not include the word ‘development.’” 

Whether our correspondent proves to be correct in a literal sense is not important.  From today’s uneasy vantage point, specifically, the general nervousness about the prospects for the Hong Kong Ministerial next month, the notion that the WTO will in fact produce a Doha round agreement and that the U.S. Government will vote on an implementing bill seem, for now, miracle enough.  

Yet he was on to something.  Before anyone even clicked “print” on the final version of the Doha Declaration there was a culture war in the trade community between those who would thereafter refer to the negotiations as the Doha Development Agenda or DDA and those who religiously eschewed those names, calling the talks simply the Round or the Doha Round.

Steptoe & Johnson’s Richard Cunningham said two things at the GBD colloquium on November 8 that gave clarity to that silent debate.  One comment was generic; the other was specific to the round.  

Cunningham’s generic observation was about deals: 
A deal is [an arrangement] in which Party A gets something and gives something and Party B gets something and gives something, and the nature of what Party A gets from Party B is what justifies what Party A gives to Party B.

Cunningham’s DDA/Round specific comment was this: 

We have created a round here that is a development round.  If you read the Doha Declaration, it is hard to find any sentence that does not contain the word “development.”  That has, I submit, made the round a lot more difficult.  I am not saying it is not a worthy goal. Of course it is.  But it has created in the minds of the countries that are now the majority in the WTO, that is, developing countries, a coloration as to how they see each of the issues in the round.  

You may describe it as: “It’s payback time, Fellas.”  Or you may describe it as:  “The purpose of this round is to give benefits to the developing countries.”  [Either way] it makes it a lot more difficult for them to see the round as rounds have always been seen in the past, which is an effort to construct a deal.  

He might have added that, camouflaged though it may by the Doha language, the concept of the deal is alive and well in the U.S. Congress and in every other political body that will have to pass on the product of this round – especially those who will need to face down serious opposition in the process. 

R. K. Morris 

PS: While not entirely innocent of intentional nuance, for the most part GBD publications use the terms “Doha Development Agenda” and “Doha Round” interchangeably, without necessarily implying one perspective or another.
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ANTIDUMPING: PROPOSALS, PERSPECTIVES AND CALIBRATIONS

It is language time in Geneva, and the chairs of the various negotiating groups have been suggesting language for their sections of the Hong Kong declaration.  The chairman of the Doha Round’s negotiating group on Rules, Ambassador Guillermo Valles Galmés of Uruguay, has suggested a text for the rules section. The antidumping negotiations are part of the larger negotiation on rules, and the Galmés chairman’s text includes a section on antidumping.   That section was forcefully rejected by the two top Democrats on trade in the House of Representatives.*

In a November 22 letter to USTR Rob Portman, Representatives Rangel and Cardin wrote: “The text opens the door to a broad re-negotiation of the WTO Antidumping Agreement and contains numerous other flaws.  Accordingly, [we] urge that it be rejected as a basis for further discussion or negotiations in this critical area.”


Charles Rangel (D NY) is the ranking member, that is, the top Democrat on the House Committee on Ways and Means, and Benjamin Cardin (D MD) is the ranking member of the Committee’s Trade Subcommittee.

In the same letter, Representatives Rangel and Cardin urged Ambassador Portman “to meet with interested Members of Congress….to set out a strategy for avoiding weakening of these important rules and ensuring a successful outcome of this aspect of the Doha negotiations.”

November 8 Reprise
Regrettably for the impatient, there are today no answers to the question, How will these issues play out in Washington, Hong Kong, and Geneva?  One has only the unsatisfactory options of speculation and patience.   

In the meantime, there is something to be said for trying to understand the perspectives, the opinion vectors, that define this issue.  In that quest, GBD’s November 8 colloquium was useful.  Entitled Adjusting A Delicate Balance: Antidumping and the Doha Round, the session provided a range of perspectives on antidumping and suggestions for thinking about specific proposals in the antidumping negotiations.  

Ahnlid’s Scaled Down Goals

Sweden’s Director-General for Trade led off with the question: “Is there room for antidumping in a modern global trading system?”  Speaking personally, Anders Ahnlid, gave the answer: No.  “I believe,” Ahnlid said, “that antidumping has become too far removed from its initial objective of addressing predatory pricing.”  He also said he thought there was too much of a protectionist bias in the present system.

Moving quickly from his own preference for gutting the system to the realities of the Doha round, Ahnlid focused on a few specific elements of the European Union’s proposals for improving the WTO’s antidumping regime, including proposals on sunset (i.e., procedures for terminating antidumping orders), the lesser duty rule, a public interest test, and investigation costs and procedures.

He did not say which of these he expected to see in a final agreement.  He did, however, say  

 “There will be no successful conclusion of the Doha Round without a result on rules in general and antidumping in particular.”
Anders Ahnlid

The User’s Complaint

Laurin Baker, representing the steel users, repeatedly asked the question:  How much protection for the domestic industry can we afford?  Baker’s client is the Steel Task Force of the Consuming Industries Trade Action Coalition.  He explained their frustration this way: 

The Consuming Industries Steel Task Force is made up of organizations and companies that use steel in the manufacture of their final product.  They are affected by the dumping cases, because those cases affect the price of the product, their input product, their raw material product.  And yet they have no standing to participate meaningfully in the process by which those decisions [that is, decisions in antidumping cases] are made.”
There are 150,000 people in the United States employed in making steel, Baker said, and 9.1 million people employed by industries that use steel as a raw material.  “If we are going to make decisions about protecting the 150,000..” he asked, “shouldn’t we at least understand what the impact is going to be on the 9.1 million?”

The Knollenberg Bill

Baker noted that Congressman Joe Knollenberg (D MI)  introduced a bill on November 3 that deals directly with this issue.  Named “The American Manufacturing Competitiveness Act,” (H.R. 4217), the bill would entitle industrial users to participate in antidumping and countervailing duty cases.  At present the only companies able to participate are petitioners and respondents, essentially the U.S. and foreign producers of allegedly  dumped or subsidized products.  

The bill speaks to more than standing, however.   It also addresses the policy question of what decision makers should consider.  Specifically, the legislation makes this declaration: 

In order to ensure economically sound decisions and the health of United States manufacturers, the benefits of imposing antidumping and countervailing duites should be balanced against the economic harm caused by imposing those duties...”

Assumptions & Negotiations

Richard Cunningham of Steptoe & Johnson devoted most of his time on November 8 to assessing what the practical effects would be of particular changes in the WTO’s antidumping rules (see below).   Before getting to that picture, however, he spent a few minutes on the frame.

“Everybody acknowledges,” Cunningham said, “what the challenge is for the major developed countries.”  This, he said, is the adjustment developed countries need to make to the on-going global shift in the location of manufacturing, a shift away from developed countries – places like the United States, Europe, and Canada –  to the developing countries.  

That adjustment has already been made more difficulty, Cunningham suggested, by the fact that the WTO’s principal adjustment tool, the safeguards or escape clause, has been  “largely emasculated.”       

“To ask the developed countries, now deprived of the escape clause … to say, ‘Okay, we are going to [give up as well] effective antidumping relief,’ is politically just not where it is.  It’s not on,” Cunningham said. 

A View From The Hill

The Democratic Congressional staff representative who spoke may have been less categorical, but his analysis was largely the same.  “I think the dominant sentiment in Congress today,” he said, “is …that there needs to be [a protection] of the dumping mechanism.”

The same staff representative noted that the original 1947 GATT article on dumping “condemns” injurious dumping, a term not used with respect to any other practice referred to.  He argued that the antidumping system has always served as a buffer between different economies.  Having such a buffer is event more important today, he said, than it was before the WTO included non-market economies like China.

Would It Matter?

Steptoe & Johnson’s Cunningham highlighted a number of the proposals for changing the antidumping agreement in light of the question: would it matter if they were adopted?   Here is a partial list and what the GBD speakers said about each item.

AD Negotiating Issues

A Public Interest Test.  Ahnlid said a meaningful public interest test should be introduced.   Cunningham said it wouldn’t matter, that it doesn’t matter in the countries that have it.  Implicitly, though, he qualified his own assessment by noting that a public interest test would make the process more political.  Baker explicitly argued for an economic interest test along the lines of the Knollenberg bill. 

The Lesser Duty Rule.   The idea of the lesser duty is that the importing government should impose, not a duty equal to the dumping margin, but only one large enough to remove the injury.  Ahnlid strongly supported such a provisions.  “I believe that the mandatory application of the so-called lesser duty rule is of great importance,” he said.    

Cunningham disagreed.  “It doesn’t matter, and frankly it’s a terrible idea,” he said.  Cunningham pointed to the process in the recent 201 steel case to highlight the ineffectiveness of trying to find the just enough remedy, i.e., just enough to offset the injury. 

Standing.  Ahnlid would strengthen the rules.  “I believe that requests for antidumping action should be supported by at least 50 percent of the domestic industry.”

Cumulations.  Ahnlid said this needs to be addressed.  He argued that the effect of cumulating imports primarily “penalizes small exporting countries whose companies are often price takers.”  On cumulation, it is worth quoting Cunningham at length: 

You heard Anders [ say] that we ought to do away with cumulation.  Well, boy, that would be a heck of change.  … in the context we are in now…where the major developed country concern is the rising trend of imports from developing countries… I don’t see getting rid of cumulation as palatable to developed countries. 
Causation or Non-Attribution.  Ahnlid argued that the WTO should return to its prior, 1968 practice of requiring a finding that dumped imports are the main cause of injury before imposing antidumping duties.

Cunningham talked about the same issue as “Non-Attribution” as follows: 

In theory in the dumping law, you are supposed to look at the effect of the imports that are found to be dumped….how much injury they cause….And you are not supposed to attribute to dumped imports any adverse effects of other causative factors, whether it be a recession, whether it be fairly priced imports…The developing countries want to really tighten this up.  They want to get into something that we have always said here in the United States we want to avoid, which is weighing of causes.  I must say, I don’t have a lot of sympathy with that approach.  
Zeroing.  This is the practice of ignoring or zeroing out those import sales that may be above the price threshold for dumping.  Ahnlid suggested this should practice should be explicitly banned by the WTO.  Cunningham’s comment was that the issue of zeroing is taking care of itself in the WTO.  He noted that zeroing only rarely makes a difference in initial investigations, but it can be quite important in administrative reviews.  

Sunset – Rules for Reviewing and Closing Out Existing Orders.  Ahnlid drew attention to the EU’s proposal in this area.  Modernizing these rules, he said, would be an important reform. 

Investigations and Cost Savings.  Ahnlid described the EU proposal in this area as important. 

De Minimis and Negligibility.  These would be important, Cunningham said.  He said both are seen by the developing countries as issues of Special and Differential Treatment.  De minimis, encompassing the idyllic notion that law does not concern itself with trifles, refers to dumping margins so small as to be ignored.  Negligibility is roughly the same concept applied to import penetration levels.  Changes in either or both would significantly affect the antidumping regime Cunningham said, and they are likely to be hotly contested issues in the negotiations. 

Sales Below Cost.  Cunningham said one proposal in the negotiations would require countries to make a judgement as to whether an industry charged with dumping by virtue of below costs sales could, in fact, recover its costs over a reasonable period.  In an aside to the audience he said:  

Parenthetically, my view is that the biggest single thing wrong with the dumping law is below cost sales.  We made it into a particularly nasty protectionist weapon in 1974 when we put the below cost test in, but, at any rate, that is now an issue in the talks.”
“The biggest single thing wrong with the dumping law is below cost sales.”

Richard Cunningham
Duty Refunds.  Another proposal, Cunningham said, would require that, where dumping actions are found by the WTO to have been illegal, the duties collected would have to be refunded.  He did not say what its effect on the system would be going forward.  He did note that, if such a provision were in place today, Canada could submit a $5 billion bill to the United States.

*Editor’s Note:  The Rangel-Cardin letter referred specifically to “antidumping text issued on November 11 and revised on November 15) by the Chairman of the Negotiating Group on Antidumping.”  That language was then incorporated in the larger draft text for the full rules negotiations, which was issued on November 22nd. 
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December 7 -- India & The WTO.  

The speakers at this session will be Deputy U.S. Trade Representative Susan Schwab, and from India Tarun Das of the Confederation of Indian Industry and T. N. Ninan of the Business Standard.  Michael Gadbaw of General Electric will moderate.

Time & Place:  9:30 – 11:00 in the Hamilton Room of the Hamilton Crown Plaza Hotel.  The Crown Plaza is located on corner of 14th and K Street in Washington.   Coffee and registration will be available from 8:45

Price: $40 general admission.  There is no charge for GBD Members, U.S. Government staff, or press. 

To Register for November 22 or December 7 colloquium, call the Global Business Dialogue at (202) 463-5074 or send an email to registrations@gbdinc.org.   You can also register online under Events at the GBD web site, www.gbdinc.org. 
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Hong Kong, December 12-15

The Global Business Dialogue will host four events in Hong Kong, beginning with a private dinner on December 12 for GBD members.  In addition, there will be three GBD-organized events at the Hong Kong Convention Center.  The dates, times and topics are as follows: 

Tuesday, December 13, 3-5 p.m. in Room 409: Barriers, Tariff And Non (With Discussions of Formulas, Remanufactured Goods, and Related Issues).  Speakers will include R. Seshasayee for the Confederation of Indian Industry,  Franklin Vargo of the National Association of Manufacturers, William Lane from Caterpillar, and a representative of Nippon Keidanren.    

Wednesday, December 14, 4-6  p.m. in Room 408: Development Synergies: Trade Facilitation and Capacity Building.  Speakers to be announced.  

Thursday, December 15, 4-6 p.m. in Room D: IPR, The Next Issue: Biotech & Development with Susan Finston of the American BioIndustry Alliance and others to be announced.  

To Register for any or all of the three GBD seminars in the Hong Kong convent ion center, please call the Global Business Dialogue at (202) 463-5074 or send an email to registrations@gbdinc.org. 
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Word for the day: 
HAPPY THANKSGIVING!
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