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Editor’s Letter: 

EDWARD, KATRINA AND RITA
Into every life a little rain must fall, and every family has its tensions.  In its brief entry for King Edward VII of the England, my edition of the one-volume Columbia Encyclopedia confirms this with respect to the British royals of another era. Edward was the eldest son of Queen Victoria, and he reigned from her death in 1901 until his in 1910.  Some of the tensions in the mother-son relationship are hinted at in the sentence: “His love affairs and extravagant living…often offended his mother…”

It was not his love affairs, however, but his appendix, which made him, albeit silently, part of GBD’s September 8 discussion of the crises flowing from Hurricane Katrina and its aftermath.   Edward’s coronation had been scheduled for June 26, 1902, and the coronation parade and related festivities were scheduled for June 26 and 27.  But Edward had a stomachache on the 26th – appendicitis actually – and the coronation was put off.  

In the meantime, Mr. C. S. Henry, an entrepreneur, had rented rooms on the parade route from Mr. Paul Krell for the exorbitant sum of ₤75 – ₤25 down and ₤50 to be paid later.  Fast forward beyond Krell’s suit against Henry to get the ₤50 pounds still owed him and beyond Henry’s counter-suit to get back the ₤25 he had already paid.  In the end, the Lords – Britain’s final appellate court – found for Henry, the man who had rented Krell’s rooms as a reviewing stand. 

He didn’t have to pay the contract’s outstanding ₤50, they said, because the King’s illness – and the subsequent cancellation of the parade – had knocked away the stilts that were the basic assumption of the contract.   Et voilá: force majeure.  Or in English:  things have changed.  We can put that contract aside, at least for now. 

That, at any rate, is my synopsis of the situation after trying to connect a few introductory comments by Peter Ehrenhaft on September 8 with the results of 30 to 40 minutes of web surfing.  In the process, I also learned that these concepts have taken lots of twists and turns since 1902.  Giving them meaning within any specific legal context and applying them to any particular circumstances is a job for an expert like Peter Ehrenhaft.  

As for me, I have two reasons for reciting this small anecdote and the related famous case.  One is because it is fun.  The other is because it is a celebration.  It is a celebration of the fact that there is a real connection between the royal appendectomy of 1902 and the Gulf Coast business crises of 2005.  More broadly, it is a celebration of the fabulous web of rules, customs, and connections that has been built up over centuries and that reaches, through contracts, well into the future.  It is a celebration of civilization.   







R. K. Morris

To respond to this article, send an email to 4015Letter@gbdinc.org. 
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EHRENHAFT ON FORCE MAJEURE

Peter Ehrenhaft of Miller and Chevalier talked about contracts and force majeure at the September 8 GBD colloquium on the Katrina Crisis. His was perhaps the most prescient speech.   In the weeks that followed, several major companies invoked the force majeure provisions of certain of their contracts.  In most cases, they did so because they could not deliver all of the products they had promised by contract to supply.  

Citgo, Salutia, BASF, PPG, DuPont, and Goodyear were among the many companies that invoked force majeure provisions in the wake of Katrina and Rita.  Those who heard Peter Ehrenhaft on September 8 had an excellent framework for understanding these developments.  Following are excerpts from his remarks, with a few minor editorial adjustments.  To borrow a phrase, they have been formatted to fit this screen.

PETER EHRENHAFT:
I am a lawyer, and I was called shortly after the hurricane by a client who buys things from oil refineries, packages them and delivers them.  The general counsel of the company asked, “Is a force majeure claim by our suppliers valid here?  And can we in turn invoke force majeure with regard to our customers?” …

What It’s All About

What force majeure is all about is unexpected events, events over which the parties have no control and which they could not foresee.  It is a principle of contracting that is very important to every business.  When you think about a contract between two businesses or between two persons, what is a contract?  … 
A contract is a risk allocation document.
That’s what its only function and purpose is.   A good contract lists the risks of the relationship between the contracting parties and indicates who will bear that risk.  It spells out what the consequences will be in the event that the risks materialize and the contract is, in some ways, frustrated, made impractical or impossible.  

The concept of force majeure as with the king’s parade [see the Editor’s Letter above]  is that it is inappropriate to require a party to perform if it is truly impossible to do so and if there was no way that the people, the parties to the contract, could reasonably foresee that this would be the case. …

A force majeure clause in a contract allows a party to say: “This unforeseen event occurred.  I can’t perform.  At least allow me to delay performance until I can again do so.”

Most force majeure clauses will not, as a matter of law or contract, totally excuse performance.   What they allow is a deferral of performance until the force majeure has passed.  But there are many situations in which time is of the essence so that a delay is as good as a total repudiation.  Total cancellation is also a possibility under a force majeure situation. 

A Matter For The States

In the United States, we have 50 jurisdictions, and these are the principal political entities that govern contract law.  There are very few federal laws governing contracts, other than contracts with the federal government.   Ordinary contracts are all governed by the contract laws of the individual states. Fortunately, we have a series of so-called uniform laws that deal with common issues.  One of the most important of these is the Uniform Commercial Code [UCC], which governs most sales of goods. …

The UCC does have a force majeure provision.  It does not call it force majeure.  It calls it “Excuse by Failure of Pre-Supposed Conditions.”  The draftsmen of the UCC have recognized that, in a very complex society, such as the one in which we live, we know enough to foresee things, and therefore our contracting usually reflects that we understand certain risks.  In the legal dictionary “force majeure” is defined as “an event neither anticipated nor controlled, such as a hurricane.”  

But how can a business on the Gulf Coast claim a hurricane is unanticipated?  Hurricanes occur on the Gulf Coast with tremendous regularity.  So is a hurricane an appropriate force majeure situation?  The UCC draftsmen didn’t want to get into that.  What they said was, it is something that they could not adequately foresee or control, and they called it something else.  …

In the client context in which I was asked about this, I noticed that the companies that were the suppliers to our client had force majeure clauses that listed at least 19 different events that could, therefore, be regarded as foreseeable.  If you wrote in the contract that you know that there may be strikes, that there may be unanticipated shortages, that there may be hurricanes, terrorism and so on, you can’t claim that these are unanticipated.  You anticipated them.  They are in the contract.  Can you properly call an incidence of one of these force majeure?  

The Price Escalation Alternative

The principal consequence of doing so, of invoking force majeure, is that you are then required under the Uniform Commercial Code to allocate shortages of material among all customers in a fair and reasonable manner.  

That doesn’t mean that everybody gets a pro rata share of whatever is available.  A leading case concerned gas shortages in 1970, when we had the oil shocks and the major oil companies had to ration gas among their service stations.  Atlantic Richfield decided that they would adopt a rationing program based upon, in part, the length of time that a particular service station had been buying.  And so the long term customers were preferred over the newer ones.  

A new gas station, one that had built a huge place.  It was open 24 hours a day at a time when this was not as usual as it is today…was just about cut out.  It sued claiming that a fair and equitable system of allocation by someone declaring force majeure required absolute equality based on the most recent purchases.  The courts held, no.  Any system that is fair and reasonable to the business as a whole would be upheld, they said, because we, the courts, are not going to get into how companies ration.  

This was an important element to our client, which was concerned about the need to allocate supplies.  Did it need to do so based on the most recent sales or could take into account other kinds of relationships in determining allocation?

We said that by putting as bases for force majeure 50 different kinds of foreseeable risks, your force majeure clause actually works against your interests. …You may be able to defer performance under that principle,  but you are under this obligation of  fair and equitable allocation, and that can be a very difficult one to pursue.  If the main concern you have is not total lack of performance but price escalation in time of shortage, it is much better to have a price escalation clause than a force majeure clause.  

Price Escalation Benefits

Fortunately, this contract did have a price escalation clause.  Why do I say that?   It can help if you have a provision in a contract that says: If suddenly my supplies are going to be costing 25 percent more than they did in the past, and if I am going to have to wait longer to receive them, and therefore I will have higher storage costs and so on, I will need to be able to pass those costs along to you.   

However, if your customer can find the goods at lower price, you will have to match that price or allow the customer to cancel the contract.  That is his out. That kind of a price escalation pass-along is often better than a force majeure clause because price escalation clauses do not trigger the allocation problem that one has with force majeure.  

***

Ehrenhaft concluded with the observation that force majeure issues, revealed anew by the Katrina crisis, are likely to come into play in many situations in the future, from storms to terrorist attacks. 

Editor’s Note: Mr. Ehrenhaft distributed a short handout on force majeure which was distributed to those who attended the GBD colloquium on September 8.  It will also soon be available on the GBD web site at www.gbdinc.org. 
To respond to this article, send an email to 4015FM@gbdinc.org. 
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A NEW NAFTA?
Gary Hufbauer and Jeff Schott, two scholars at the Institute for International Economics (IIE), have written a big book – NAFTA Revisited – and put a big idea on the public policy table: the North American Free Trade Agreement should be renegotiated.  What is less clear – the readership has barely cracked the cover – is whether it is an idea with traction. 

IIE held a luncheon on October 18 to launch the book.  The first speaker was Congressman Phil English, a Republican from Pennsylvania.  He said he was convinced that NAFTA is not delivering “as it could.”   Now, more than ever, he said, “the time has come to renegotiate NAFTA.’

IIE’s director, Fred Bergsten, asked if NAFTA should be converted to a customs union with a common external tariff for all three countries: Canada, Mexico, and the United States. “I think that is a good opening shot,” Congressman English said. 

Among the many supporters of the NAFTA Revisited book and project is the Government of Canada, which is supporting the distribution of the book.  That would suggest that the Canadians are interested in the conversation, even if not necessary in a full renegotiation of NAFTA.  There was no indication from the remarks at the luncheon as to whether Mexico would welcome a new NAFTA. 

As for the United States, Congressman English said a new NAFTA agreement is likely to be something Congress could embrace on a bipartisan basis.

Wage Effects

The Congressman and the scholars seemed to be in agreement on the potential value of a new NAFTA.  Their views on the workings of the current one were not in such close alignment.  After acknowledging the academic debate on the employment effects of NAFTA, English said,  “In my part of the world, the feeling has been that NAFTA has had a significant effect,” on employment and wages.

Speaking for himself and Jeff Schott, Gary Hufbauer said, “We cannot detect a material effect on wages,” from NAFTA. 

Softwood Lumber Etc. 

The quarter-century softwood lumber dispute between the United States and Canada was a recurring concern in Wednesday’s discussion, or more pointedly its corrosive effects on the U.S.-Canada relationship.  Gary Hufbauer said that he and Lawrence Herman, a Canadian lawyer, will soon publish an op-ed suggesting that special envoys be appointed to work out a political solution to this festering issue, which has now generated $5 billion in Byrd amendment payments waiting to be dispersed.  They will even float some names: Derek Burney for Canada and James Baker for the United States.  

Editor’s Note: More information on this subject is available on the IIE website, www.iie.com. 
To respond to this article, send an email to 4015NAFTA@gbdinc.org. 
[top]


QC: PHIL ENGLISH (R PA) ON ANTIDUMPING  

In this Notebook the abbreviation QC does not mean Queen’s Counsel but rather simply Quote & Context. 
Quote:

Many in the Doha Round – particularly the so-called Friends of Antidumping Negotiations – have targeted U.S. antidumping and countervailing duty measures as distortions to trade.  But, these same countries are using, and increasingly relying on the very same kind of trade remedy laws…

These laws are the last line of defense, and eliminating or weakening them is not a solution to making sure they work appropriately.  Nor is, in this political climate in Congress, weakening or watering down the ability of the U.S. to utilize its trade remedy laws in any way a viable solution. 

The countries that have it out for U.S. trade remedy laws would be more productive to support the U.S. position in the Doha Round and maintain or strengthen these tools and to look inward at their own systems of administering these trade remedy laws to become more transparent in their execution.





Congressman Phil English 





Republican of Pennsylvania

Context: 

Congressman English was the first speaker at the October 18 lunch to launch the new book by Gary Hubauer and Jeff Schott, NAFTA Revisited, published by the Institute for International Economics.  Like the authors, Congressman English argued that NAFTA needs a fresh look   (See “A New NAFTA?” in this issue.)  As GBD is preparing to look at the Doha round negotiations on Rules, particularly Antidumping, we wanted to highlight his clear and forceful comments on that issue.   
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GBD Calendar: NOV. 4 & 8
NOVEMBER 4

The Byrd Amendment and the Search for Compliance.  This colloquium will look at the status of the Byrd Amendment, more formally, the Continued Dumping and Subsidy Offset Act.  In the face of WTO rulings against this provision of U.S. law and retaliation by several U.S. trading partners, the question arises: should the Byrd Amendment be repealed or is there another route to compliance?  

That question will be front and center on November 4 when our speakers will be Angela Ellard from the Trade Subcommittee of the House Committee on Ways and Means, Claude Carriere of the Canadian Embassy, Lewis Leibowitz of Hogan and Hartson, with an additional speaker to be announced.  

Time & Place: The November 4 colloquium will be held at the St. Regis Hotel in Washington and will run from 8:30 – 10:00 a.m.  Coffee and registration will be available from 8 a.m.  The St. Regis is located at 923 16th Street at the corner of 16th and K Streets. 

NOVEMBER 8

Adjusting a Delicate Balance: AD and the Doha Round 
Paragraph 28 of the November 2001 declaration that launched the Doha Round begins: “In light of  experience and of the increasing application of these instruments by Members [of the WTO], we agree to negotiations aimed at clarifying and improving disciplines under the Agreements on Implementation of Article VI …,” i.e., antidumping, as well as subsidies and countervailing and certain other issues.  
That decision to negotiate was and is a contentious one in the U.S. Congress and a critical one in the WTO.  The November 8 colloquium will examine where these negotiations are and where they might be headed. 

Time, Place & Speakers: The November 8 colloquium will be held at the St. Regis Hotel in Washington and will run from 8:30 – 10:00 a.m.  Coffee and registration will be available from 8 a.m.  The St. Regis is located at 923 16th Street at the corner of 16th and K Streets. The speakers for this event will be announced soon. 

PRICE & REGISTRATIONS

General admission for the Byrd Amendment program on November 4 is $40 as it is for the Rules Negotiations session on November 8.  There is no charge at either event for GBD Members, U.S. Government Staff, or Press.  

To register, call the Global Business Dialogue at (202) 463-5074 or send an email to registrations@gbdinc.org.  Please indicate whether the registration is for November 4, November 8, or both. 
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